to determine how much force a berm could withstand.  In
view of this uncertainty, it was his opinion that a berm
could not be built for such a purpose, but should be intended
to guide traffic.  Assuming that access roads were governed
by the berm requirements of the cited regulation, he believed
that the road needed berms along its entire length, with the
degree of elevation not important in calculating berm height.
He admitted that the amount of berms was related to the degree
of curve in the road, and stated that they might be necessary
to help a driver on the sharp turns.  Furthermore, he believed
that any inside curves would not need the same type of berms
as would an outside curve (Tr. 147-151) .

In reference to location #2, Mr. Wagers said that it was
coming out of an inside curve, and since outside curves received
most of the berm material, he regarded the 10 or 12 inches present
at location #2 sufficient to stop a car on the inside curve
(Tr, 152) .  He believed that the guard at location #1 was no
less effective dislodged as it was erect.  He described it as
a light power pole, eight to 14 inches in diameter, round, fixed
on top of other poles, supported by dirt and topped by a
fence (Tr. 152).  He doubted that it would even stop a motorcycle,
as it was constructed only as a warning apparatus.  He believed
it was possible to build a wall capable of restraining trucks
at the curve by piling up dirt thirty to fifty feet high at the
turns, but he did not think protection could be provided on the
road segment between these turns.  He concluded that more
protection existed on the access road than on the public highway
over Black Mountain, and on the county highway which connects
up to the access road there were neither berms nor guardrails
(Tr. 155) .

On cross examination, Mr. Wagers agreed that he had not
wanted to construct berms because he considered the road an
access road rather than a haulage road.  He said that the
guardrail had been displaced in the past and that each time
it had been restored.  He conceded that at this location it
would be reasonable to have some kind of protection, and in
general berms did improve safety conditions.  He reiterated
that MSHA had issued citations in 1972 because of the lack of
berms.  He further stated that there were many rocky areas
without much in the way of berms (Tr. 156-160),

In response to bench questions regarding Exhibit R-4,
depicting Location 1, Mr. Wagers estimated the drop-off shown
in the right side of the photograph to be about seventy feet
on an angle.  He confirmed that one driving past the guardrail
could be killed, but denied that the rail was any more than a
warning post or a curb feeler.  He believed that the regulationg the roadside.  But he agreed
